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HIV/AIDS and Human Rights in
Botswana and Swaziland: A Matter of
Dignity and Health
By VINCENT IACOPINO,* SHERI D. WEISER,- MADHAVI DANDU,* AND
DAVID TULLER-

A health and human rights framework provides a comprehensive
perspective from which to understand complex interactions between
HIV/AIDS, human rights, and the health of individuals and
communities. Since the framework enables us to identify a broad
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range of social factors that affect health, it also facilitates
identification of interventions and policies that maximize both health
and human rights benefits.
The health and human rights framework presented here
emerges from a review of literature on HIV/AIDS and human rights
as well as from the findings of populations-based studies conducted
by Physicians for Human Rights (PHR) in 2004 and 2005 in Botswana
and Swaziland.! In many parts of the world, HIV transmission occurs
in women's
primarily through sexual practices rooted
disempowerment and lack of human rights and is facilitated by
poverty and food insufficiency. Deeply entrenched gender inequities
perpetuate the HIV/AIDS pandemic in many under-resourced
countries, including Botswana and Swaziland, the two countries with
the highest HIV prevalence in the world.2 The legal system in both of
these countries grants women lesser status and autonomy than men
through restrictions on property ownership, inheritance, and other
rights. Social, economic, and cultural practices create and enforce
these legalized gender inequalities in all aspects of women's lives.
Neither country has met its obligations as signatories to treaties and
covenants under international human rights law. As a result, women
continue to be disproportionately vulnerable to HIV/AIDS.
This article discusses linkages between health and human rights,
applies a health and human rights framework to understanding the
HIV/AIDS epidemic in under-resourced countries, and, in particular,
examines how the framework is relevant to the specific epidemics in
Botswana and Swaziland.
I. Human Rights: Background
Human rights are social claims that seek to promote the inherent
dignity of all people. The modern human rights movement began in
1. KAREN LEITER ET AL., EPIDEMIC OF INEQUALITY: WOMEN'S RIGHTS AND
HIV/AIDS INBOTSWANA & SWAZILAND 1 (Karen Leiter et al., eds., 2010), available
at http://physiciansforhumanrights.org/library/documents/reports/botswana-swaziland
-report.pdf.
2. Southern Africa includes Angola, Botswana, Lesotho, Malawi, Mozambique,
It is home to
Namibia, South Africa, Swaziland, Zambia, and Zimbabwe.
approximately 70 percent of all people living with HIV/AIDS, despite having only 2
percent of the world's population. U.S. AGENCY FOR INT'L DEVELOPMENT [US AID],
HIV/AIDS HEALTH PROFILE: SOUTHERN AFRICA REGION 1, 2 (2008), available at
http://www.usaid.gov/our-work/global-health/aids/Countries/africalsouthernafrica-pr
ofile.pdf.
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the wake of World War II and the Holocaust, when the newly formed
United Nations issued the Universal Declaration of Human Rights,
which recognized that certain actions were unconditionally wrong,
regardless of the ideological grounding or motivations of the states
and individuals perpetrating them. The human rights principles
contained in the 1948 Declaration were eventually transformed into
two legally binding covenants in 1976.
The International Covenant on Civil and Political Rights
(ICCPR) recognizes the rights of every human being to life, liberty,
and security of person from torture and other forms of cruel,
inhuman, or degrading treatment or punishment.'
It prohibits
slavery, guarantees the right to a fair trial, and protects persons
against arbitrary arrest, detention, or exile.' Among other rights, the
ICCPR recognizes freedom of thought, conscience and religion,
freedom of opinion and expression, the right of peaceful assembly
and of emigration, freedom of movement and association, freedom to
participate in government, the right to privacy, the right to seek,
receive and impart information, and the right to marry and found a
family.! Because civil and political rights generally proscribe certain
actions by states, they are often referred to as "negative rights."
In contrast, the International Covenant on Economic, Social and
Cultural Rights (ICESCR)' requires the State to take active steps in
order to fulfill its responsibility to progressively promote better living
conditions for its people to the maximum of the State's available
resources.
For this reason, enforcement of these rights is
considerably more difficult than the enforcement of civil and political
rights. It recognizes everyone's right to work, to fair wages, to social
security, to adequate standards of living (i.e., adequate food, clothing
and housing), to education, and to the highest attainable standard of
physical and mental health.' It also undertakes to ensure the right of
everyone to form and join trade unions, among other rights. Since
economic, social, and cultural rights typically require affirmative

3. International Covenant on Civil and Political Rights, opened for signature
Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR].
4. Id.
5. Id.
6. International Covenant on Economic, Social, and Cultural Rights, opened for
signatureDec. 16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR].
7. Id.
8. Id.
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action by states, they are often referred to as "positive rights."
Human rights simultaneously impose limits on the power of the
State (i.e., civil and political rights) and require the State to use its
power to promote equity (i.e., economic, social, and cultural rights).
In effect, human rights prescribe conditions for physical,
psychological, and social well-being by attempting to prevent and
Despite politicization and selective
alleviate suffering.
of rights by many states, human
and
enforcement
implementation
rights are considered interdependent and indivisible.9 This means
that human rights apply to all human beings, without discrimination,
and are irrelevant to merit. Further, the realization of any one right
relies on the realization of other rights. Human rights cannot be
considered in isolation of other rights. The inherent legitimacy of
human rights claims is based on the international consensus on rights
by states.
Since the introduction of the Universal Declaration and its
related Covenants, dozens of human rights instruments, many of
them including provisions that bear directly or indirectly on the right
to health, have been developed. These instruments address specific
human rights issues, including genocide, torture, slavery, HIV/AIDS
and discrimination or else they focus on the rights of particular
vulnerable populations, including women, children, indigenous
persons, migrant workers, refugees, and prisoners, among others.
A. Right to the HighestAttainable Standard of Health
A fundamental right to health is enshrined in multiple human
rights declarations and legal documents that have been recognized by
most, if not all, of the world's countries. The preamble to the World
Health Organization (WHO) Constitution, for example, states that
"the enjoyment of the highest attainable standard of health is one of
the fundamental rights of every human being."'o The Universal
Declaration of Human Rights and the ICESCR also envision an
9. G.A. Res. 32/130, § 1(a), U.N. Doc. A/RES/32/130 (Dec. 16, 1977). See also
World Conference on Human Rights, June 14-25, 1993, Vienna Declaration and
Programmeof Action, [ 5, U.N. Doc. A/CONF.157/23 (July 12, 1993).
10. The definition has not been amended since the Constitution was adopted by
the International Health Conference, New York, 19 June - 22 July 1946, signed on 22
July 1946 by the representatives of sixty-one States (Official Records of the World
Health Organization, no. 2, p. 100) and entered into force on 7 April 1948. WHO,
Constitution of the World Health Organization, at pmbl., (July 22, 1946), availableat
http://www.who.int/governance/eb/who constitutionen.pdf.
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Just as important, these documents
essential right to health.
recognize an affirmative obligation on the part of states to create and
promote conditions in which people have the opportunity to pursue
that right.
Specifically, Article 25 of the Universal Declaration of Human
Rights asserts that "everyone has the right to a standard of living
adequate for the health and well-being of himself and of his family,
including food, clothing, housing and medical care and necessary
social services."" Article 12 of the ICESCR reaffirms that right and
the obligation of states to ensure it, stating that
1. the States Parties to the present Covenant recognize the right
of everyone to the enjoyment of the highest attainable standard
of physical and mental health;
2. the steps to be taken by the States Parties to the present
Covenant to achieve the full realization of this right shall
include those necessary for:
a. the provision for the reduction of the stillbirth-rate and
of infant mortality and for the healthy development of
the child;
b. the improvement of all aspects of environmental and
industrial hygiene;
c. the prevention, treatment and control of epidemic,
endemic, occupational and other diseases;
d. the creation of conditions which would assure to all
medical service and medical attention in the event of

sickness.12
In 2000, the Committee on Economic Social and Cultural Rights
(ESCR Committee), responsible for interpretation and monitoring of
the ICESCR, published General Comment 14 on the Right to the
Highest Attainable Standard of Health." According to this general
comment, the right to the highest attainable standard of health
recognizes that health is a product of respect for many human rights,
including rights to "food, housing, work, education, human dignity,
life, nondiscrimination, equality, the prohibition against torture,
11. Universal Declaration of Human Rights, G.A. Res. 217 (III) A, at 25, U.N.
Doc. AIRES/217(III) (Dec. 10, 1948).
12. ICESCR, supra note 6, at 12.
13. U.N. Comm. on Econ., Soc. & Cultural Rights, General Comment No. 14
(2000): The Right to the Highest Attainable Standard of Health, U.N. Doc.
E/C.12/2000/4 (Aug. 11, 2000) [hereinafter General Comment 14].
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privacy, access to information and the freedoms of association,
assembly and movement," 4 among others.
As described in the following sections, violations of such rights
have played a fundamental role in the perpetuation of the HIV/AIDS
epidemic in many parts of the world, including Botswana and
Swaziland. The ESCR Committee determined that fulfillment of the
right to health means that access to health services must not be
limited based on discrimination on a prohibited ground," including
HIV status." General Comment 14 provides for non-discrimination,
including on the basis of HIV status, in the implementation of the
right to the highest attainable standard of health." Moreover, states
must ensure progressive realization of that right without retrogression
and provide state accountability in the form of reparations for victims
of violations. Other provisions of General Comment 14 call for a
meaningful popular participation in decisions relating to the right to
health and for a multi-sector approach to health.
In General Comment 14, the ESCR Committee also set out the
core obligations of a State party to protect the right to health which
include
1. to ensure the right of access to health facilities, goods and
services on a non-discriminatory basis, especially for vulnerable
or marginalized groups;
2. to ensure access to the minimum essential food which is
nutritionally adequate and safe, to ensure freedom from hunger
to everyone
3. to ensure access to basic shelter, housing and sanitation, and an
adequate supply of safe and potable water
4. to provide essential drugs, as from time to time defined under
the WHO Action Programme on Essential Drugs
5. to ensure equitable distribution of all health facilities, goods
and services
6. to adopt and implement a national public health strategy and
plan of action, on the basis of epidemiological evidence,
addressing the health concerns of the whole population; the
strategy and plan of action shall . . . give particular attention to

14.
15.
16.
17.

Id. 3.
Id. I 12(b).
Id. 1 18.
Id.
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all vulnerable or marginalized groups 18
B. The Duties of Individuals
International human rights law provides for the freedom and
needs of people or rights holders. As duty bearers, states have the
responsibility of ensuring the rights of individuals. These rights serve
to protect individuals from the utilitarian interests of larger groups, as
was the case in Nazi Germany. The realization of rights for all,
however, depends not only on the conduct of states, but on individual
respect for the rights of fellow human beings. The idea of individual
duties is included in the Preamble of both the ICCPR and ICESCR:
"Realizing that the individual, having duties to other individuals and
to the community to which he belongs, is under a responsibility to
strive for the promotion and observance of the rights recognized in
the present Covenant." 9
The existence of these duties implies that respect for human
dignity requires more than states alone can provide. Each individual
has the duty to respect one another and to work towards the common
goal of human dignity and human rights as the foundation for
freedom, justice, and peace. Although there are no specific
mechanisms for ensuring accountability for individual human rights
duties, the concept that each one is a stakeholder in the realization of
human rights for all has critical significance in addressing the global
HIV/AIDS pandemic. As a disease that spreads through the
transmission of body fluids, HIV/AIDS has transformed some of the
most basic human behaviors, such as sexual intercourse and giving
birth, into potentially lethal acts. An individual's respect for the
rights of others, or lack thereof, has extraordinary significance for the
effective prevention, diagnosis, and care of HIV/AIDS.
C. HIV/AIDS and Human Rights: HistoricalPerspective
Since the beginning of the pandemic, health practitioners have
recognized the relevance of human rights for people living with
HIV/AIDS. Over the past twenty years, the range and extent of
human rights concerns has reflected prevailing conditions and
attitudes. In resource-rich settings early in the epidemic, AIDS was
widely regarded and referred to as a "plague," a term that served to
18. Id. 1 43.
19. ICCPR, supra note 3, at pmbl.; ICESCR, supra note 6, at pmbl.
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augment people's fears. The prevalence of the disease among
marginalized groups, such as men who have sex with men,
intravenous drug users, and sex workers, heightened the stigma and
discrimination associated with it. People living with HIV/AIDS in
resource-rich settings were often treated with extreme social
prejudice. They were shunned by family and friends, discharged from
work, excluded from school, and denied housing, the freedom of
movement, and medical care and health insurance. The human rights
concerns that emerged in the context of these circumstances early in
the HIV/AIDS pandemic focused primarily on protection of
individuals from the profound effects of discrimination.
Given the effects of HIV stigma and discrimination and the lack
of effective treatment for HIV infection early in the pandemic, it is
not difficult to understand why many avoided HIV testing and
counseling. The benefit of knowing one's HIV status was outweighed
by the potentially devastating psychological, physical, and financial
consequences of HIV stigma and discrimination. Policy makers came
to understand that traditional infectious disease control measures,
such as mandatory testing and quarantine, were perceived and
experienced differently in the case of this poorly understood and
incurable new illness. These standard approaches, therefore, resulted
in reduced participation in testing programs and increased alienation
of those at risk of infections. Over time, coercive and punitive public
health policies were largely rejected because they proved to be
counterproductive. Those most in need of services were driven away
by policies that violated personal freedoms, including the right to
privacy (i.e. confidentiality of medical information) and to selfdetermination (i.e. autonomy in making medical decisions).
Because of this emerging perspective of "HIV/AIDS
exceptionalism," 20 respect for civil liberties gradually circumscribed
the use of many public health tools, such as surveillance and contact
investigation. These initial, limited human rights concerns developed
in the context of HIV/AIDS in industrialized democracies and in
relation to specific vulnerable groups. However, the range and extent
of relevant human rights concerns has broadened over time as the
pandemic has changed. Today, in many countries, HIV affects entire
20. This is a term used to distinguish the policies that emerged in the face of the
AIDS epidemic from more conventional approaches to public health threats. See
Ronald Bayer, Public Health Policy and the AIDS Epidemic - An End to HIV
Exceptionalism?,324 NEw ENG. J. MED. 1500 (1991).
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populations. This is certainly the case in the two countries that have
experienced the highest HIV prevalence globally, Botswana and
Swaziland, with, respectively, 23.9 percent and 26.1 percent of the
adult population between the ages of eighteen and forty-nine
infected.21
In addition, the availability of effective, life-prolonging
antiretroviral (ARV) treatment has dramatically changed standards
of care for HIV/AIDS and, consequently, the ethical obligations of
health practitioners to individuals and communities. Together, these
factors have radically changed the context of the pandemic. Human
rights are necessary not only to protect individuals from the effects of
discrimination, but to reduce vulnerability to infection, to enable
people to obtain care, support, and treatment, and to empower them
to fight the epidemic and its destructive impacts. For more than ten
years, member states of the United Nations have recognized the
importance of human rights in the global response to HIV/AIDS.22
This understanding is reflected well in the UN General Assembly's
2001 "Declaration of Commitment on HIV/AIDS," which stated that:
... the full realization of human rights and fundamental freedoms
for all is an essential element in a global response to the HIV/AIDS
pandemic, including in the areas of prevention, care, support and
treatment, and ...

it reduces vulnerability to HIV/AIDS and

prevents stigma and related discrimination against people living
with or at risk of HIV/AIDS.23
Such international consensus on the relationship between
HIV/AIDS and human rights illustrates the importance of a
comprehensive health and human rights framework in addressing
A health and human rights perspective
HIV/AIDS globally.
acknowledges not only the public health imperatives of diagnosis,
treatment, and prevention, but the civil liberties and social and
economic conditions necessary to achieve these public health goals.
The right to HIV treatment is derived from the right to the highest
attainable standard of health, Article 12 of the ICESCR, and the right
http://www.unaids.org/en/CountryResponses/
UNAIDS,
21. Botswana,
Countries/botswana.asp (last visited Oct. 5, 2010); Swaziland, UNAIDS, http://
www.unaids.orglen/CountryResponses/Countries/swaziland.asp (last visited Oct. 5,
2010).
22. U.N. Secretary-General, Second International Consultation on HIVIAIDS
and Human Rights, U.N. Doc. E/CN.4/1997/37 (Jan. 20, 1997).
16, U.N.
23. Declaration of Commitment on HIV/AIDS, G.A. Res. S-26/2,
Doc. A/Res/S-26/2 (Aug. 2, 2001).
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to life, Article 6 of the ICCPR. At the same time, this perspective
protects and promotes human dignity, a health end in and of itself. It
is important to note that the global response to HIV/AIDS requires
the protection and promotion of all human rights. This is so because
rights are interdependent and indivisible. It is also true because
promotion and protection of a wide range of rights is necessary to
effectively address HIV/AIDS stigma and discrimination and the
social, economic, cultural, and political conditions that increase
vulnerability to HIV infection and limit prevention, care, support, and
treatment. The intrinsic perspective of health and human rights
linkages suggests that rights are essential for health and well-being
and include normative public health and medical care provisions.
Some of the rights that are often considered relevant to HIV/AIDS
include
* the right to non-discrimination, equal protection and equality
before the law;
* the right to life;
* the right to the highest attainable standard of physical and
mental health;
* the right to liberty and security of person;
* the right to freedom of movement;
* the right to seek and enjoy asylum;
* the right to privacy;
* the right to freedom of opinion and expression and the right
to freely receive and impart information;
* the right to freedom of association;
* the right to work;
* the right to marry and found a family;
* the right to equal access to education;
* the right to an adequate standard of living;
* the right to social security assistance and welfare;
* the right to share in scientific advancement and its benefits;
* the right to participate in public and cultural life;
* the right to be free from torture and cruel, inhuman or
degrading treatment or punishment; and
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24

Of course, country-specific conditions and policy goals will
determine which rights are of greatest significance in any particular
situation. For example, the need for civil and political rights may be
more pressing in some countries, such as Swaziland, than in others.
In addition, certain rights, such as the right to HIV treatment, may be
necessary before the implementation of specific policy initiatives. For
example, scaling up HIV treatment (through universal or other
treatment programs) is an important precondition for individual
participation in the scaling up of HIV testing. Scaling up providerinitiated HIV testing is more problematic in Swaziland than
Botswana because Botswana provides universal antiretroviral therapy
(ART) treatment and Swaziland does not.
As the HIV/AIDS pandemic has evolved and matured, there has
been increasing pressure to "normalize" HIV/AIDS policies with
greater emphasis on "public health goals" and less on "human rights
concerns" (implicitly referring to rights to personal autonomy and
privacy). The notion that rights represent barriers to public health
goals is both exaggerated and irresponsible. Human rights provisions
incorporate the normative goals of public health and medicine.
in
result
rights may
disregard for human
Moreover,
counterproductive and/or harmful health policies. Simply stated,
health policies that disregard human dignity drive people away from
essential health encounters. Without the realization of a wide range
of human rights, there is little chance of addressing root causes of the
epidemic.
The HIV/AIDS epidemic has reached a critical state in many
countries, particularly those in sub-Saharan Africa. According to the
UN General Assembly:
HIV/AIDS is considered a state of emergency which threatens
development, social cohesion, political stability, food security and
life expectancy and imposes a devastating economic burden ...
The dramatic situation on the continent needs urgent and
exceptional national, regional, and international action.25
Under such circumstances, the health and human rights imperatives
of HIV diagnosis, treatment, and prevention are patently clear. What
24. U.N. Convention on the Elimination of All Forms of Discrimination against
Women, opened for signature Mar. 1, 1980, 1249 U.N.T.O. 13; Convention on the
Rights of the Child, opened for signature Nov. 20, 1989, 1577 U.N.T.O. 3.
25. G.A. Res. S-26/2, supra note 23, at [ 8.
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is often not clear is the extent to which the realization of one set of
rights, i.e., right to life and the highest attainable standard of health,
can or should take precedence over another set of rights, i.e., the civil
liberties of autonomy and privacy. Formal human rights impact
assessments, in which policies are analyzed for their specific effect on
human rights provisions, should strive to determine how to maximize
health goals while minimizing negative human rights impacts.26
However, the application of a health and human rights
framework does not eliminate all rights conflicts. This is why the
process of establishing effective HIV/AIDS policies and resolving
human rights conflicts must include provisions for effective
representation, meaningful popular participation, and transparency in
policy decisions relating to HIV/AIDS. There also needs to be state
accountability in the form of reparations for victims of violations.
These principles aid policy makers in their efforts to establish health
and human rights priorities, allocate resources equitably, and
coordinate disparate service efforts. The answer to the enormous
challenges of the global HIV/AIDS pandemic is not simply to
"normalize" public health goals but to consistently employ a
comprehensive health and human rights framework.
To that end, over the past ten years, the UN system and
international agencies have responded to the HIV/AIDS pandemic
with a series of guidelines and policy statements. While the
provisions of these guidelines and policy statements do not have the
force of international law, they offer important, authoritative
guidance in the implementation of state action plans to safeguard
human dignity in the context of HIVIAIDS and to ensure an
effective, rights-based response.27 Some of the key guidelines include:
*
*

International Guidelines on HIV/AIDS and Human
Rights;2 8
Revision of Guideline #6 of the International Guidelines

26. Lawrence Gostin & Jonathan M. Mann, Towards the Development of a
Human Impact Assessment For the Formulation and Evaluation of Public Health
Policies, 1 HEALTH & HUM. RTS.: AN INT'L J. 58,59-60 (1994).
27. For a more complete list of guidelines and policy statements, see HIV/AIDS,
OFFICE OF THE UNITED

NATIONS HIGH COMMISSIONER

FOR HUMAN RIGHTS

[UNHCR], http://www2.ohchr.org/english/issues/hiv/document.htm (last visited Oct.
6, 2010).
28. UNAIDS, InternationalGuidelines on HIV/AIDS and Human Rights (2006),
available at http://www2.ohchr.org/englishlissues/hiv/docs/consolidated-guidelines.pdf.
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on HIV/AIDS and Human Rights;29
Declarationor Commitment on HIV/AIDS;"
UNAIDS/WHO Policy Statement on HIV Testing;"
Commission on Human Rights Resolution 2004/26;32
The ILO Code of Practice on HIV/AIDS and the World
of Work;33
The Committee on the Rights of the Child General
Comments 3 and 4;' and
Commission on the Status of Women Resolution 47/1.

II. Health and Human Rights Framework and Its
Application to Global Health and the HIV Pandemic
In 1994, the late Dr. Jonathan Mann and his colleagues, Sofia
Gruskin and Lawrence Gostin, proposed a health and human rights
framework that relates rights and health on three conceptual levels:
1) human rights violations have health impacts; 2) health policies
have human rights impacts; and 3) health and human rights are
intrinsically related.36 We demonstrate below how these linkages are
relevant for global health and for addressing HIV/AIDS.

29. Id. at 20.
30. G.A. Res. S-26/2, supra note 23.
31. UNAIDS & WHO, UNAIDS/WHO Policy Statement on HIV Testing (June
2004), available at http://data.unaids.org/una-docs/hivtestingpolicy-en.pdf#search
='UNAIDS%2FWHO%2OPolicy%2OStatement%20on%20HIV%20Testing.
32. Commission on Human Rights Res. 2004/26, 60th Sess., Jan. 19, Mar. 15-Apr.
24, 2004, U.N. ESCOR, Supp. No. 3, U.N. Doc. E/CN.4/RES/2004/26 (Apr. 16, 2004).
For additional resolutions and reports on HIV/AIDS by the Commission on Human
Rights see UNHCR, supra note 27.
33. INT'L LABOUR ORG., THE ILO CODE OF PRACTICE ON HIV/AIDS AND THE
WORLD OF WORK (2001), available at http://www.ilo.org/public/english/protection
/trav/aids/code/languages/hiv a4_e.pdf.
34. U.N. Committee on the Rights of the Child, HIV and the Rights of the
Children, General Comment No. 3, U.N. Doc. CRC/GC/2003/3 (Mar. 17, 2003); U.N.
Committee on the Rights of the Child, Adolescent Health and Development in the
Context of the Convention on the Rights of the Child, General Comment No. 4, U.N.
Doc. CRC/GC/2003/4 (July 1, 2003).
35. Commission on the Status of Women Res. 47/1, 47th Sess., Mar. 3-14, 2003,
U.N. ESCOR, U.N. Doc. E/CN.6/RES/2003/12 (Mar. 14, 2003).
36. Jonathan M. Mann et al., Health and Human Rights, 1 HEALTH & HUM. RTS.:
AN INT'L J. 6,13 (1994).
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A. Human Rights Violations Have Health Impacts

Human rights violations, whether they are civil, political,
economic, social, or cultural in character, may have a profound
impact on the health of individuals and communities. The adverse
health effects of war, torture, famine, forced migration, forced labor,
and other violations are not difficult to understand. The result of
such violations is often profound physical and mental harm. In the
past century, armed conflicts have claimed the lives of more than one
hundred million people and, increasingly, civilians have become the
victims of war and internal conflicts.37 In recent years, 90 percent of
war-related deaths have been civilians. 8
Although the number of armed conflicts has declined by more
than 40 percent between 1992 and 2003, there are still several dozen
of them raging around the globe.39 Since the underlying causes of
conflict are rarely addressed, the risk of new armed conflicts breaking
out and old ones starting up again remains very real.40 Gross abuses
of human rights, war crimes, and acts of terrorism have persisted with
little or no abatement. Torture, forced disappearance, and political
killings are systematically practiced in dozens of countries.4 1 In 2005,
32.8 million people were refugees, asylum seekers, or internally
displaced,42 and, according to the United Nations, approximately 110
million landmines scattered in seventy countries continue to threaten
the lives and limbs of noncombatants.43
Unrealized economic, social, and cultural rights also have
extraordinary health consequences. It is estimated that 1.3 billion
37. RUTH LEGER SIVARD ET AL., WORLD MILITARY AND SOCIAL EXPENDITURES
19 (16th ed. 1996).
38. Id. at 17.
39. HUMAN SECURITY REPORT PROJECT, THE HUMAN SECURITY REPORT 2005:
WAR AND PEACE IN THE 21ST CENTURY 151, 156 (2005), available at
http://www.hsrgroup.org/human-security-reports/2005/text.aspx.

40. Id. at 155.
41. See HUMAN RIGHTS WATCH, WORLD REPORT (2006), available at http://www
.hrw.org/wr2k6/; see also AMNESTY INT'L USA, ANNUAL REPORT, (2006), available at
http://www.amnestyusa.org/annualreport/index.html.
42. U.S. COMMIrrEE FOR REFUGEES AND IMMIGRANTS, WORLDWIDE REFUGEE
SURVEY 2005: KEY STATISTICS 1 (2005), available at http://www.refugees.

org/uploadedFiles/Investigate/Publications_&_Archives/WRSArchives/2005/keystatistics.pdf.
43. Landmine Fact Sheet from Press Kit for The Int'l Conference on Mine
Clearing Technology, U.N. DEP'T OF HUMANITARIAN AFFAIRS (July 2-4, 1996),
http://www.un.org/Depts/dhalmct/facts.htm.
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people in the world live on less than one dollar a day, three billion
live on less than two dollars a day, 1.3 billion have no access to clean
water, three billion have no access to sanitation, and two billion have
no access to electricity." These basic conditions are compounded and
perpetuated by a lack of primary education; nearly a billion people
entered the twenty-first century unable to read or write.45 Such
deprivations are lethal on a grand scale. It is estimated that every day
more than thirty thousand children die of preventable illnesses, the
equivalent of seventy-five jumbo jets loaded with children crashing
each day with no survivors.46 In addition, more than five hundred
thousand women a year die in pregnancy and childbirth, with such
deaths one hundred times more likely in sub-Saharan Africa than in
Although the association between social
high-income countries.
conditions and health status has not often been expressed in terms of
rights, the health consequences of unrealized economic and social
rights are readily apparent.
The health consequences of violations of other rights, such as
freedom of speech or the right to marry and found a family, might not
be so apparent. Amartya Sen has convincingly argued that the
restrictions on freedom of speech that occurred in China between
1958 and 1961 contributed directly to the large-scale famines and
claimed the lives of close to thirty million people. 48 The right to marry
and found a family was developed to prevent the kinds of forced
sterilization practices early in the twentieth century, in the United
States as well as Europe, that eased the path to Nazi "euthanasia"
programs and, later, genocide. In recent years, physicians and other
health practitioners and scientists have deployed their knowledge and
skills to document the health consequences of human rights violations
and advocate, as non-partisans, for effective remedies.49
44. James D. Wolfensohn, President, The World Bank Group, The Other Crisis:
Address to the Board of Governors 3 (Oct. 6, 1998) (quoting Humberto
Campodonico, The Context of International Development Cooperation, in THE
REALITY OF AID 2000 7, 10 (Judith Randel et al. eds., 7th ed. 2000)).
45. U.N. Children's Fund [UNICEF], The State of the World's Children 1999 4
(1998), available at http://www.unicef.org/publications/index_7358.html.
46. U.N. Development Programme [UNDP], Human Development Report 2003:
Millennium Development Report: A compact among nations to end human poverty 97
(2003), available at http://hdr.undp.orglen/reports/globallhdr2003/.
47. Id.
48. Amartya Sen, Freedoms and Needs, THE NEw REPUBLIC, Jan. 10, 1994, at 31,
34.
49. H. Jack Geiger & Robert M. Cook-Deegan, The Role of Physicians in
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Documenting human rights violations is important in establishing
responsibility for criminal acts, creating an unvarnished historical
record, identifying possible areas for reform in international law and
policy, and reducing the risk of future abuses.
In the case of HIV/AIDS, the failure of states to ensure human
rights, whether through acts of commission or omission, has a
negative impact on the health and human rights goals of diagnosis,
treatment and prevention. Human rights violations can lead to the
following:
* increased vulnerability to HIV infection, especially
among marginalized and disempowered individuals and
groups
* increased poverty, food insecurity and malnutrition,
which are inextricably linked with the perpetuation of
HIV/AIDS
* increased morbidity among individuals already infected
* decreased participation in HIV testing, treatment, and
care
* limited or no access to HIV care, support, and treatment,
including ART and prophylaxis against opportunistic
infections
* obstacles in the empowerment of individuals and
communities to respond to HIV/AIDS
The decision to have unsafe sex or share needles is obviously an
individual choice. But people make these choices within a social,
legal, financial, and political context that in many cases greatly
constrains their options and opportunities. States are responsible for
creating these conditions and policies, which in many circumstances
facilitate the spread of HIV and/or limit care, treatment, support, and
effective individual and community responses. That human rights
violations related to HIV/AIDS frequently result from acts of
omission rather than commission does not lessen the responsibility of
states to act.
B. Health Policies Have Human Rights Impacts

Another important relationship between health and human
rights is that health policies can have adverse human rights impacts.
Conflicts and Humanitarian Crises: Case Studies From the Field Missions of
Physiciansfor Human Rights, 1988 to 1993, 270 JAMA 616, 616-17 (1993).
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According to Mann et. al., "health policies and programs should be
considered discriminatory and burdensome on human rights until
Despite principles of beneficence and nonproven otherwise."
maleficence in medical ethics, health policies often have been
developed without consideration to human rights concerns." Under
such circumstances, health policies have the potential to be ineffective
or even harm the populations they are intended to serve.
Health polices, therefore, should be developed to achieve the
best possible public health outcomes while protecting the human
rights of individuals and populations. Health policies should be
evaluated with regard to both positive and negative effects on human
rights. Gostin and Mann have developed a framework for assessing
the impact of health policies on human rights.52 Some of the essential
steps include a need to clarify the public health purpose of the policy,
to evaluate the likely effectiveness of the policy, to determine
whether the public health policy is well-targeted, and to examine each
policy for possible human rights burdens.
However, international and human rights law also clearly
recognizes that in some circumstances, even after the most rigorous
human rights assessment, the attainment of one of the enumerated
rights may require the abrogation or violation of certain other rights.
The International Bill of Human Rights allows for situations, such as
emergencies, that would warrant the limitation or derogation of
certain rights in order to maximize the realization of other
fundamental rights. However, some rights, like the right to life, are
considered nonderogable in all circumstances. Given the State's
obligation to promote and protect the public's health and ensure an
individual's right to life, public health emergencies, such as the need
to prevent and control infectious diseases, are among the events that
have been recognized as likely to present justifiable grounds for
limiting certain rights. Yet in all cases the impact must be minimized
50. Mann et al., supra note 36, at 16.
51. See LAWRENCE 0. GosTIN & ZITA LAZZARINI, HUMAN RIGHTS AND PUBLIC
HEALTH IN THE AIDS PANDEMIC 12-32, 49-55 (1997).
52. Gostin & Mann, supra note 26, at 60.
53. In examining possible human rights burdens, it is important to assess whether
any nonderogable rights are infringed, whether there is a compelling public health
interest at stake, and whether there are other ways to achieve the stated objective.
The impact on rights may depend on: (1) the nature of the right in question, (2) the
invasiveness of the intervention, (3) the frequency and scope of the infringement, (4)
its duration, and (5) whether informed consent is obtained. Id. at 60-72.
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by ensuring that the human rights transgressions are no greater than
is necessary to achieve the goal of securing public safety and health.
In terms of HIV/AIDS, policies purportedly designed for
prevention and control of the disease can themselves lead to human
rights violations, either because they are poorly conceived or applied
in an arbitrary and biased manner. For example, both quarantine and
involuntary testing policies are counterproductive and/or harmful
because they result in discrimination and excessive infringements on
personal freedoms. That, in turn, drives people away from testing,
eclipses the opportunity for treatment and care, and undermines
prevention efforts. Other examples of negative health impacts of
HIV/AIDS policies are evident in cases where policies are
* poorly thought through and ineffective, and thus
unjustifiable in terms of human rights burdens;
* under or over-inclusive with respect to the target
population in need, such as disproportionate HIV testing
of women or other vulnerable groups;
* coercive and unnecessarily infringing on personal
freedoms; and
* implemented without provisions for recourse for affected
persons and without consideration of other less restrictive
alternatives.
C. Health and Human Rights Are Intrinsically Related

In the third conceptual linkage, rights and health are considered
to be intrinsically related. The first two conceptual linkages outlined
above imply an instrumental relationship between rights and health.
That is, rights either serve as a means for securing health or as
potential casualties of health policy. These instrumental concepts of
health and human rights often define health strictly in terms of
morbidity and mortality as they consider rights and health as separate
but related disciplines. The concept that they are intrinsically related,
on the other hand, asserts that human rights are essential qualities of
health and need not be justified solely on the basis of concerns about
Human rights provisions essentially
morbidity and mortality.
prescribe the preconditions for overall health as defined by the
WHO, "a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity."
54. WHO, International Conference on Primary Health Care, Alma-Ata, USSR,
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These concepts imply that health practitioners have a
responsibility to protect and promote human rights not only because
human rights violations have specific health consequences, but
because the web of human rights laws and provisions constitutes the
necessary framework for supporting and ensuring health and wellbeing in a global civil society. This intrinsic perspective focuses on
the inherent dignity and worth of individuals as primary outcomes.
Torture, for example, is a concern of health practitioners not only
because of its adverse effects on the bodies and minds of individuals,
but because it represents an assault on the dignity and worth of
individuals and humanity as a whole. Consequently, remedial
interventions call for the protection and promotion of human dignity
and not merely improvements in the morbidity and mortality
associated with torture.
In the case of HIV/AIDS, therefore, human rights should be
considered health outcomes in and of themselves because they are
intrinsic to the state of well-being of people living with HIV/AIDS
("people living with HIV/AIDS" are often referred to in the health
care profession as "PLWA"), as outlined in the WHO definition of
health. Education, work opportunities, and food security are health
ends in and of themselves for PLWA, regardless of their clear
association with reduced morbidity and mortality. Similarly, freedom
of thought, speech, movement, and association are components of
health and well-being for PLWA, independent of their instrumental
relationships to morbidity and mortality.
Understanding all rights as essential conditions for health helps
to unify the concepts of health and human rights. This intrinsic
perspective provides a comprehensive framework for understanding
the causes of human suffering and for acting, on many levels (public
health, medicine, social, economic, cultural, and political), to
effectively promote health and well-being. It also helps to prevent
artificial distinctions between health and human rights that
unnecessarily pit one health and human rights goal against another.
Though there may be considerable international consensus on the
relevance of all rights to the global response to HIV/AIDS, this
understanding is not consistently reflected in national action plans or
HIV/AIDS policies.

Sept. 6-12, 1978, Declarationof Alma-Ata,

I.
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D. Applying a Health and Human Rights Framework to HIV/AIDS
in Botswana and Swaziland
A health and human rights framework provides a comprehensive
perspective through which to understand complex interactions
between HIV/AIDS and the conditions that drive the epidemics in
Botswana and Swaziland. Although Botswana and Swaziland have
distinct country profiles, they share many of the same critical
problems, including a high prevalence of HIV, stigma and
discrimination, and gender inequality. Such commonalities may
account, in part, for the remarkably similar prevalence of HIV in
these countries, despite the availability of greater resources and more
transparent governing structures in Botswana.
In the following analysis, HIV/AIDS concerns are considered in
light of relevant human rights provisions. The purpose of this analysis
is to demonstrate the utility of a health and human rights framework
in highlighting areas of need and concern; it is intended to be
illustrative rather than exhaustive or comprehensive. The framework
also allows us to pinpoint and identify whether health problems are
being caused or exacerbated by human rights violations and whether
certain health policies themselves lead to such abuses. The rights
discussed below can also be viewed as intrinsically related to the
attainment of the highest level of physical, psychological, and
emotional health, whether or not they lead directly to improved
morbidity and mortality outcomes. In other words, they are rights
that promote well-being not just through improved morbidity and
mortality metrics but because they affirm the dignity and worth of
every individual.
1. The Right to Nondiscrimination,Equal Protection, and Equality
Before the Law

The rights to nondiscrimination, equal protection, and equality
before the law are issues that have great significance in both
Botswana and Swaziland. HIV-related stigma and discrimination
represent human rights violations that can directly impact health by
resulting in the loss of relationships, income, resources, and vital
support networks - the very basics of survival. The findings of the
population-based study conducted by PHR in Botswana and
Swaziland indicate a high prevalence of stigmatizing attitudes.
Although 99 percent of community survey participants in the two
countries combined believed that they have a duty to treat every
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person with dignity and respect, the majority (54 percent of women
and 51 percent of men) held discriminatory attitudes towards people
living with HIV/AIDS." Such discriminatory attitudes may be related
to lack of or incorrect knowledge about HIV, fear of HIV infection,
or prevailing cultural, religious, or moral beliefs.
HIV stigma and discrimination may also prevent people from
getting tested and/or treated, which in turn undermines prevention.
Specifically, in Botswana, the PHR study found that individuals who
held discriminatory attitudes towards people living with HIV/AIDS
were 30 percent less likely to be tested for HIV/AIDS." Conversely,
individuals in Botswana who were consistently treated with respect by
health providers were more likely to have been tested for
HIV/AIDS." Among individuals that had not been tested, 11 percent
reported that a key barrier to testing was fear of discrimination by
health providers, and 10 percent reported that a key barrier was
concern about potential violence from their sexual partner.18 The
study findings also suggest that universal access to HIV treatment in
Botswana may be reducing HIV stigma." Specifically, individuals
that perceived that they had access to ARV had nearly a 60 percent
reduction in the odds of holding any stigmatizing attitudes. 0 This
possible mitigation of stigma through universal access to HIV
treatment may serve as important example to other countries.
2. The Rights of Women

Though there are legal provisions for gender equality in
Botswana and Swaziland, women in both countries have fewer and
less consistently enforced legal rights than men and face significant
discrimination under both civil and customary law. Government
policies may often lead to health-related human rights violations. For
example, women's lesser legal status, which serves to restrict their
55. LEITER ET AL., supra note 1, at 4.
56. Sheri D. Weiser et al., Routine HIV Testing in Botswana: A Population-Based
Study on Attitudes, Practices,and Human Rights Concerns, 3 PUB. LIBR. SCI. MED.
1013, 1018 (2006), available at http://www.plosmedicine.orglarticle/info:doi/10.1371/
journal.pmed.0030261.
57. Id. at 1016.
58. William R. Wolfe et al., The Impact of Universal Access to Antiretroviral
Therapy on HIV Stigma in Botswana, 98 AM. J. PUB. HEALTH 1856, 1869 (2008),
availableat http://www.ncbi.nim.nih.gov/pmc/articles/PMC2636454/pdf/1865.pdf.
59. Id. at 1865.
60. Id.
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access to financial and other resources essential for wellbeing, renders
them significantly disadvantaged and thus very often dependent on
men. The failure to promote women's equality and expand their
restricted access to opportunities to obtain the basic necessities of a
healthy, safe, and dignified life has deleterious effects, not only on the
women themselves, but also on their families, communities and all
members of society.
Thus, gender discrimination ensures that women are
disproportionately vulnerable to HIV/AIDS. Subordination in family
and public life is one of the root causes of the rapidly increasing rate
of infection among women." In sub-Saharan Africa as a whole, 60
percent of PLWA are female. 62 In Swaziland, 21 percent of men are
infected compared to 31 percent of women.63 The disproportionate
disease burden on women is equally stark among young people.' In
Botswana, the prevalence of HIV infection among young people
(defined as individuals aged fifteen to twenty-four) is 5.1 percent
among males and 15.3 percent among females. In Swaziland, 23
percent of women but only 11 percent of men perceived themselves
to be at high risk for HIV infection. Moreover, 47 percent of men but
only 5 percent of women felt they had full control over the decision to
have sex.'
A wide range of human rights provisions are needed for effective
prevention of HIV among women and girls in Botswana and
Swaziland. These include the rights to the highest attainable standard
of physical and mental health, education, freedom of expression, and
equal access to HIV-related information, education, means of
prevention, and health services. Even when women and girls in both
countries can access some of these rights, social and sexual
61. LEITER ET AL., supra note 1, at 30.
62. UNAIDS & WHO, Fact Sheet: Sub-Saharan Africa (2009), available at http://
data.unaids.org/pub/FactSheet/2009/20091124 FSSSA.en.pdf.
63. U.S. AGENCY FOR INTERNATIONAL DEVELOPMENT, HIV/AIDS HEALTH
PROFILE: SWAZILAND 1 (2008), available at http://www.usaid.gov/our work/global
healthlaids/Countries/africalswaziland-profile.pdf.
64. LESLEY LAWSON ET AL., THE GLOBAL FUND, HIV/AIDS, TUBERCULOSIS,
AND MALARIA: THE STATUS AND IMPACT OF THE THREE DISEASES 8 (2005), available
at http://www.theglobalfund.org/documents/publications/diseasereport/disease-report
en.pdf.
65. UNAIDS & WHO, EpidemiologicalFact Sheet on HIV and AIDS: Botswana
(2008), available at http://apps.who.int/globalatlas/predefinedReports/EFS2008/full
/EFS2008_BW.pdf.
66. LEITER ET AL., supra note 1, at 10.
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subordination, economic dependence, and prevailing cultural
attitudes often make it impossible for them to negotiate safer sex or
to avoid HIV-related consequences of the sexual practices of their
husband or partners. Gender discrimination and inequality are
critical factors in maintaining Botswana's prevalence of HIV on par
with Swaziland despite significant commitments to scaling up HIV
testing and universal access to ART treatment. Gender inequality
also prevents access to health services. Among women in Botswana
who were not tested for HIV, 10 percent indicated that the key
barrier to testing was lack of permission from their spouse.67 Sex
workers often face mandatory testing with no access to health-care
services and no provision of counseling in how to encourage or
require their clients to use condoms.
In the PHR study, of a total of two thousand forty-nine
individuals in both Botswana and Swaziland, more than a third
subscribed to gender inequity norms. As an example of a specific
gender discriminatory belief, 24 percent of men and 22 percent of
women believed that "it is more important for a woman to respect her
spouse/partner than it is for a man to respect his spouse/partner.""
Such attitudes increase women's vulnerability to HIV/AIDS through
a wide variety of mechanisms, including inadequate control over
decisions regarding sex, condom use, and reproductive health as well
as inequalities in education, work, social life, and legal rights.
3. The Right to the Highest Attainable Standardof Physical and
Mental Health

The right to the highest attainable standard of physical and
mental health means that states are responsible for ensuring the core
obligations, as outlined in General Comment 14.69 Because PLWA
often experience discrimination in many aspects of their lives,
securing this right requires concerted efforts. Policies that themselves
disadvantage certain social groups, including PLWA, in accessing
health-related services and information lead directly to excess
morbidity and mortality. Moreover, such health policies also
demonstrate the third conceptual linkage between health and human
rights. These policies constitute human rights violations in and of
themselves, apart from their potentially devastating medical
67. Weiser et al., supra note 56, at 1018.
68. LEITER ET AL., supra note 1, at 10.
69. General Comment 14, supra note 13,
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consequences. Limiting access to health services on a discriminatory
basis is a violation against the inherent right to be treated with dignity
and respect.
An effective approach to HIV/AIDS must include the provision
of:70
* Appropriate HIV-related information, education and
support, including access to services for sexually
transmitted diseases and to the means of prevention, such
as condoms and clean injection equipment;
* Voluntary and confidential HIV testing with pre-and
post-test counseling in order to enable individuals to
protect themselves and others from infection;
* A safe blood supply and implementation of "universal
precautions;"
* Adequate care, treatment, and support for people at all
stages of HIV infection;
* Full access for PLWA to health facilities, goods, and
services on regular basis;
* Access to the minimum essential food which is a
necessary pre-condition for health among PLWA;
* Access to basic shelter, housing, and sanitation for
PLWA, and an adequate supply of safe and potable
water; and
* Access to clinical trials.
In sub-Saharan Africa, the violation of the right to the highest
attainable standard of health is evident from coverage rates for ART.
According to the WHO, only 30 percent of PLWA who needed ART
were receiving it in 2007. While that was significantly improved from
a 2 percent coverage rate in 2003, with only one hundred thousand
out of 5.7 million receiving ART, it remained far below the goals set
by the international community.' Swaziland fared slightly better than
the region as a whole, with 42 percent of those who needed ART in
70. States may have to take special measures to ensure that all groups in society,
particularly marginalized groups, have equal access to HIV-related prevention, care,
and treatment services, and that no one is discriminated against in the health-care
setting on the basis of their HIV status.
71. WHO, TOWARDS UNIVERSAL ACCESS: SCALING UP PRIORITY HIV/AIDS
INTERVENTIONS IN THE HEALTH SECTOR, PROGRESS REPORT JUNE 2008 18 (2008),
available at http://www.who.int/entity/hiv/pub/towards-universalaccessreport_2008
.pdf.
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2007 receiving it. 72 In Botswana, with its policy of universal access to
HIV/AIDS treatment, the figure was significantly higher at 79
percent.
The right to the highest attainable standard of health is
particularly relevant to meeting the needs of PLWA and their
families. HIV/AIDS leads to impoverishment through increased
morbidity and discrimination, which can in turn result in
unemployment, homelessness, and food insufficiency. In fact, the
PHR study demonstrated a high prevalence of food insufficiency 74 in
Botswana and Swaziland, with 30 percent of women and 22 percent of
men reporting food insufficiency."
In an analysis from both
countries, food insufficiency was associated with a number of highrisk sexual behaviors among women, including unprotected sex with a
nonmonogamous partner, selling or paying for sex for money or
resources, intergenerational sex, and lack of control in sexual
relationships.
This relationship between food insufficiency and risky sex for
women was not mediated by income. However, in Botswana, higher
income was independently associated with decreased odds of having
multiple sexual partners. In Botswana, we also found strong links
between food insufficiency and sexual violence.
In addition to
decreasing risk of HIV transmission, higher income also increased
odds of having tested for HIV/AIDS.7 ' These findings suggest that
targeted food assistance, sustainable food production strategies, or

72. UNAIDS & WHO, EpidemiologicalFact Sheet on HIV and AIDS: Swaziland
(2008), available at http://apps.who.int/globalatias/predefinedReports/EFS2008
/full/EFS2008_SZ.pdf.
73. UNAIDS & WHO, supra at note 65, at 11.
74. Food insufficiency was defined as "inadequate food to eat over previous 12
months."
75. Sheri D. Weiser et al., Food Insufficiency Is Associated with High-Risk
Sexual BehaviorAmong Women in Botswana and Swaziland, 4 PUB. LIBR. SCI. MED.
1589, 1591 (2007), available at http://www.plosmedicine.org/article/info:doi/10.1371/
journal.pmed.0040260.
76. Id. at 1589, 1593-95.
77. Sheri D. Weiser et al., A Population-BasedStudy on Alcohol and High-Risk
Sexual Behaviors in Botswana, 3 PUB. LIBR. SCI. MED. 1940, 1945 tbl.4 (2006),
available at http://www.plosmedicine.orglarticle/info:doi/10.1371/journal.pmed.0030
392.
78. Tsai A.C. et al., Prevalence and Correlates of Forced Sex Perpetration and
Victimization in Botswana and Swaziland, AM. J. PUB. HEALTH (forthcoming 2010).
79. Weiser et al., supra note 56, at 1018.
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income generation programs may be necessary to decrease HIV
transmission risk in sub-Saharan Africa and to increase access to
HIV/AIDS treatment and care.
4. The Right to Education and Equal Access to Education
The results of the PHR study indicate that many people in
Botswana and Swaziland do not have access to adequate education,
and also that women have disproportionately lower access.
Specifically only 47 percent of women and 56 percent of men from the
two countries completed high school."o In Botswana, individuals with
more than a high school education were more than 30 percent less
likely to hold stigmatizing attitudes towards people living with
HIV/AIDS. 8' In addition, individuals in Botswana with higher
education had twice the odds of reporting that they had tested for
HIV/AIDS.8 2 Conversely, individuals with lower education had
approximately twice the odds of screening positive for depression.
These examples indicate how the right to education is intrinsically
related to other rights, including the rights to health and nondiscrimination.
The right to education also includes, by implication, the right to
education and information about HIV/AIDS. In Botswana and
Swaziland, potentially life-threatening mistaken beliefs persist
concerning both the transmission and prevention of HIV despite
extensive national public education and mobilization campaigns. For
example, in Botswana, 29 percent of women and 22 percent of men
thought that HIV could be transmitted through a mosquito bite; 29
percent of women and 17 percent of men believed that they could get
HIV by using a public toilet seat; and 19 percent of women and men
believed that HIV could be transmitted by sharing meals with an
HIV-positive individual." Mistaken beliefs about HIV/AIDS were
also found to contribute to gender discrimination. In Botswana and
80. Weiser et al., supra note 75, at 1592.
81. Wolfe et al., supra note 58, at 1869.
82. Weiser et al., supra note 56, at 1016.
83. Reshma Gupta et al., Depression and HIV in Botswana: a Population-Based
Study on Gender-Specific Socioeconomic and Behavioral Correlates (2010)
(unpublished manuscript, on file with author).
84. LEITER ET AL., supra note 1, at 3.
85. Kate Shannon et al., Gender Inequity Norms Elevate Male Sexual
Dominance and HIV Risk Among a Population-Based Probability Sample in
Botswana and Swaziland (2010) (unpublished manuscript, on file with author).
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Swaziland, having correct HIV/AIDS knowledge was associated with
a 50 percent reduction in the odds of holding gender discriminatory
attitudes.
Education and correct knowledge not only improved access to
HIV testing and care and protected against holding discriminatory
beliefs, but also strongly contributed to HIV/AIDS prevention.
Results from a pooled analysis of Botswana and Swaziland show that
having a high school education was associated with a nearly 30
percent reduction in the odds of unprotected sex and a 70 percent
reduction in the odds of reporting lack of control in sexual
relationships among women.' Similarly, having correct HIV/AIDS
knowledge was associated with reduced odds of unprotected sex,
transactional sex, and self-reported lack of control in sexual
relationships.' The lack of universal knowledge about the modes of
transmission of a deadly virus that infects about a quarter of the adult
population clearly demonstrates the need to assess and redress the
messages and coverage of educational interventions in each nation.
III. Conclusion
The extremely high rates of infection among the general
population in Botswana and Swaziland have created a crisis that
threatens the survival of these nations. The epidemic has been
associated with violations of a host of human rights, including those
enumerated in international treaties, covenants, and laws to which
Critical relationships between
both countries are signatories.
HIV/AIDS and human rights demonstrate the need for states and the
international community to address HIV/AIDS incorporating a
comprehensive health and human rights framework. Respect for
human rights by states and individuals is not optional in the struggle
to prevent and alleviate the suffering caused by HIV/AIDS; it is a
moral and legal imperative.

86. Id.
87. Weiser et al., supra note 75, at 1594.
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